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Chapter 820 - UTILITY REQUI REMENTS FOR NON- CORE ACTI VI TI ES AND
TRANSACTI ONS BETWEEN AFFI LI ATES

SUMVARY: This rule describes the record keeping,
accounting and structural requirenments that M ne
utilities nmust conply with if they engage in non-core
busi ness activities consistent with the requirenents in
35-A MR S. A 88 503, 707, 708, 713, 714 and 715.
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1. EXEMPTIONS. Consuner-owned electric utilities as defined in
section 3501 of Title 35-A, telephone utilities and water
utilities are exenpt fromthis rule except that | ocal exchange
carriers and investor-owned water utilities are subject to
sections 4(C), 4(D), 6(B) and 6(C) of the rule.

2. DEFINITIONS

A Aggregate Custoner Information (ACI). "Aggregate
custoner information" is information about a popul ati on of
utility custoners that does not identify any individual custoner
and is available to a utility solely by virtue of the
utility-customer relationship.

B. Capitalization. "Capitalization" neans the sum of the
utility's debt and equity.

C. Core Utility Service. "Core utility service" neans the
generation, transmssion or distribution of electricity or gas,
services necessary to performthose functions, services for which
the utility is the provider of last resort or services the
Comm ssion requires the utility to provide, except that any
service that a utility provides outside its service territory is
not a core service.

D. Custoner Specific Information (CSI). "Custoner
specific information"” is information that describes the usage,
techni cal configuration or type of utility service subscribed to
by a particular custonmer of a public utility and is available to
the utility solely by virtue of the utility-customner
rel ati onship.

E. De minimis Service. "De minimis service" is a service
for which the investnent does not exceed 0.1%of the utility's
capitalization and total gross revenues received from providing
that service do not exceed 0.1% of the utility's annual gross
revenues. |If the total revenues received fromproviding all de
minimis servi ces exceeds 2% of the utility's gross annual
revenues, or if the utility's total investnent for all de minimis
services exceeds 2% of the utility's capitalization, the utility
shall report that fact and the associated details to the
Comm ssion, which may, at its discretion, investigate and di spose
of the matter as appropriate, including a determnation that one
or nore of the services is no |longer de minimis. |If the utility
continues a service thus determ ned not to be de minimis, it nust
be established as a non-core service consistent with the
appropriate sections of this rule. Notw thstanding the preceding
sentence, the utility may, at any tinme, provide de minimis
services up to the above-stated individual and aggregate limts.
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F. Good WII. "Good wll"™ is a benefit or advantage to
the utility of having an established reputation and established
custoner rel ationships, and includes the use of the nanme and
reputation of the utility. The use of the good will of the
utility by an affiliate is conclusively established where 1) the
affiliate uses the nane of the utility; or 2) the affiliate
engages in joint marketing or joint advertising with the utility.

G | nt angi bl es. "Intangi bl es" are assets or property that
have no material existence, and include (wthout limtation)
conpany nane, custoner rel ationships, reputation, good wll,
rights of way, copyrights, patent rights, trade secrets,
trademar ks, trade nanes, royalty interests, |icenses, franchi ses,
| eases, and nortgages.

H. | nvest nent Grade Bond Rating. "lnvestnent grade bond
rating” is a rating for senior secured debt of above BB+ for
Standard and Poor's, Duff and Phelps Credit Rating Conpany or
Fitch Investors Service or above Bal for Mody's |nvestor
Service. If autility is not publicly rated, investnent grade
bond rating may be determ ned by a private letter rating.

| . Local Exchange Carrier. A "local exchange carrier”
(LEC) is a telephone utility, as defined by 35-A MR S A
8§ 102(19), that provides tel ephone exchange service or
I nt erexchange access service within a tel ephone exchange or
i nt erexchange access service within a tel ephone exchange pursuant
to authority granted by or under Private and Special Law of the
State of Maine; or Public Law 1895, ch. 103, 8 103 or subsequent
codi fications or 35-A 8§ 2102; LECs include incunbent | ocal
exchange carriers and conpetitive | ocal exchange carriers, and
| ocal resellers, all as defined in Chapter 280 of the
Commi ssion's Rules. A local exchange carrier does not include a
provi der of commercial nobile radio service.

J. Mutual Aid Service. "Mitual aid service" neans service
that nmeets the definition of core service when provided within a
utility's own service territory but that is provided tenporarily
outside the utility's service territory for the sole purpose of
assisting another utility in nmeeting its service obligations.

K. Non- Core Service. "Non-core service" is any service
provided by an electric or gas utility, or any affiliate of an
electric or gas utility, that does not neet the definition of
core utility service, de minimis service or mutual aid service.

L. Service Territory. "Service territory" neans the
geographic area in which the utility has been authorized to
serve, as of the effective date of this rule, by (1) an order
i ssued by the Conm ssion pursuant to 35-A MR S. A 8§ 2102(1) or
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8§ 2104; (2) private and special |aw preserved by 35-A MR S. A
§ 2102(2); or otherw se authorized by |aw.

3. SEPARATE CORPORATE ENTITY FOR NON-CORE UTILITY SERVICES
A Limtation. A utility may not offer core and non-core

services through the sane corporate entity. A utility nust
establish a separate corporate entity to offer non-core services.

B. Establi shnent of Separate Corporate Entity. Wen a
utility establishes a separate corporate entity through which to
provi de non-core services, the establishnent of that entity is
subject to the reorgani zation requirenents in 35-A MR S A
§ 708.

C. Use of Existing Affiliate. A utility may undert ake
non-core utility activities in an existing affiliated interest,
upon conplying with the notice requirenents in Section 7 bel ow
A utility nust obtain Conmm ssion approval pursuant to 35-A
MR S. A 8 707 for any new arrangenent or contract between the
exi sting subsidiary and core utility arising fromthe non-core
activity.

D. Transactions Between a Uility and Its Affiliate(s). A
utility nmust seek Comm ssion approval for all transactions
between the utility and its affiliate or affiliates pursuant to
35-A MR S.A § 707 and section 4 of this rule.

4. VALUE OF UTILITY GOODS, SERVICES AND INTANGIBLES

A Valuing Uility Equipnent, Facilities, Services, or
Personnel used by an Affiliate or for De Minimis Service. Any
utility equipment, facility, service or personnel used by an
affiliate or used by a utility to provide de minimis service
shall be charged to the affiliate at the tariffed rate, if
avai l able, or in the absence of a tariffed rate at the market
price, if available, or otherwse at fully distributed cost. The
anount charged in accordance with this subsection shall be
recorded as incone on the books of the utility.

1) Fully D stributed Cost Methodol ogy. To the extent
a utility nust assign and apportion costs between its
core utility service and non-core activities using the
fully distributed cost nethodology, it shall do so in
accordance wth the principles set forth in the Federal
Communi cation Conm ssion's rul es regardi ng cost

all ocations to regul ated and non regul ated activities,
47 CF.R 8 64.901(b)(1-4), attached hereto as
appendi x A
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B. Valuing Utility Assets Transferred to Affiliate. A
utility asset transferred to an affiliate shall be recorded at
the market price of the asset.

C. Val ue of Good WII. The value of the utility's good
will used by an affiliate nust be determ ned as foll ows:

1. The value of good will to be paid annually by an
affiliate nust be determ ned on an annual basis for an
initial 3-year period beginning on the date that the
affiliated transaction is approved or upon the date that the
affiliate will comence use of the good will, whichever is

| ater.

2. At the end of the initial 3-year period, the Conm ssion
shal |l reexam ne the value of good will to be paid by the
affiliate for the use of good wll for the next 3 years;

3. The value of good wll shall be presuned to be, and
calcul ated as, 1% of the total capitalization of the
affiliate, or 2% of the gross revenues of the affiliate,
whi chever is less, and shall be paid annually by the
affiliate. Wiere the nane of the utility has been used in
Mai ne by the utility for less than 3 years, the val ue of
good will shall be presuned to be zero. At the end of six
years fromthe date the affiliated transaction is approved
or upon the date that the affiliate commences use of the

good will, whichever is later, the value of good wll is
zero.

4. Any party may present evidence that the value of good
will is greater than, or less than, the presunptions stated

i n paragraph 3.

5. The value of good will and the paynents for its use are
calculated on a going-forward basis. An affiliate is not
required to pay for good will used before the effective date
of this rule.

6. This subsection applies only to affiliates created on or
after Septenber 19, 1997.

D. Value of Utility Intangibles Transferred to an
Affiliate or Used by an Affiliate. The value of any utility
i ntangi bl e, other than good wll, transferred to or used by an

affiliate is the market value of the intangible.

E. Valuing Use by a Uility of an Affiliate's Equi pnent
Facilities, Services or Personnel. Equipnent, facilities,
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services or personnel of an affiliate used by a utility shall be
priced at the sane price charged non-affiliates. |If no such
price is avail able, the service, facility or personnel shall be
priced at the market price of the use of the equipnent, facility,
service or personnel.

F. Value of Affiliate Asset Transferred to a Utility. An
affiliate asset transferred to a utility shall be recorded at the
mar ket price of the asset.

G Cost Manual. A utility shall maintain a cost manual or
other witten material docunmenting its cost allocation
met hodol ogy.

H. Charges to Affiliate; Reports. The utility shal
charge its affiliate an appropriate anmount determ ned pursuant to
subsections A through F. Any extension of paynent terns beyond
the terns offered in the course of nornmal business requires
Comm ssi on approval. As part of its annual report, filed
pursuant to 35-A MR S.A 8 504, the utility shall indicate the
anount received fromits affiliates for the use of the utility's
equi pnent, facilities, services, personnel and intangibles. The
utility's outside auditors nust check for conpliance with this
chapter and applicabl e Conm ssion orders.

5. LIMITATION ON UTILITY INVESTMENTS IN AFFILIATES

A | nvestnent Permtted without Conm ssion Approval. A
utility that has attained investnent grade bond rating and has
not filed for, or been granted, a tenporary rate increase
pursuant to 35-A MR S.A 8 1322 may invest in an affiliated
interest a total amobunt not to exceed five percent of the
utility's capitalization without specific Comm ssion approval of
t he i nvestnent.

B. | nvestnent Not Permtted. No petition for affiliated
interest or reorganization approval for a utility to invest in a
non-regul ated affiliated interest shall be approved if the
utility's bond rating is below investnment grade or if the utility
has filed for, or been granted, a tenporary rate increase
pursuant to 35-A MR S.A 8 1322 within six nmonths of the filing
for approval to invest in the affiliated interest. This
subsection does not apply to a utility that has not attained
i nvestment grade bond rating because it is not publicly rated and
does not have a private letter bond rating.

C. lInvestnent Governed by Sections 707 and 708 of Title
35-A. If subsections A and B do not apply to a utility's
petition to invest in an affiliate, the petition is governed by
sections 707 and 708 of Title 35-A
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6. RATEMAKING TREATMENT

A Below the Line Treatnment. All non-core and de minimis
utility activities will be treated as below the line for
rat emaki ng pur poses.

B. Val ue of Intangibles; Presunption in Favor of
Al location to Ratepayers. A rebuttable presunption exists that
the positive value of utility intangibles transferred to or used
by an affiliate will be allocated entirely to ratepayers. A
utility may rebut this presunption by providing evidence that the
intangible is wholly unrelated to the utility's provision of
service to ratepayers.

C. Rat emaki ng Met hodol ogy for Intangibles O her Than Good
WIIl. Subject to the allocation requirenents set forth in
subsection B of this section, the specific ratenmaki ng net hodol ogy
used to reflect the value of an intangible other than good w |
Wil be determned in the proceedi ng for approval of the
affiliated transaction pursuant to 35-A MR S. A § 707

7. FILING REQUIREMENTS

A Notification of Intent to Undertake Non-Core Uility
Activity. Awutility must notify the Conm ssion of each non-core
activity it intends to pursue within 30 days of the comrencenent
of operations.

B. Type of Notification.

1) New Corporate Entity. If a utility plans to
establish a new corporate entity in which to
conduct the non-core utility activity,
notification will be achieved when it nakes its
required filing pursuant to 35-A MR S. A
8§ 708(2).

2) Use of Existing Affiliate. If a utility plans to
undertake a non-core activity in an existing
affiliate, it shall submt a letter to the
Comm ssi on describing the non-core utility
activity and the nane of the affiliate in which it
w Il undertake the sane activity and seek any
approvals required by 35-A MR S. A 8§ 707

C. Information to be Included wth Section 707 Filing.
For all requests for approval of affiliated transactions pursuant
to 35>-A MRS A 8 707, the utility seeking approval nust file
prefiled testinony including the follow ng, as applicable.




Chapter 820 - 10 - Docket No. 97-886

1) An indication of the specific affiliated
transactions for which the utility seeks approval
pursuant to section 707,

2) For any contract or arrangenment expected to
involve the use by an affiliated interest of any
asset, including intangibles, the utility's
determ nation of the value of the asset;

3) Supporting docunentation for the utility's asset
val ue determ nation as foll ows:

(a) Good WIIlI. To the extent the utility
contests the presunption set forth in section
4(C) for the value of good will, the utility

shall file a market study or other relevant
i nformation providing evidence that an
alternative val ue shoul d be consi dered.

(b) Intangi bles O her Than Good WII. For
i ntangi bl es other than good wll the utility
shal | provide a nmarket study or apprai sal
estimating the market value of the intangible
asset .

(c) Tangible assets. For any tangi ble asset,
docunentation for the price charged to other
affiliates, or the nmarket price of conparable
asset s.

4) Any support services agreenents; and

5) Any ot her agreenents and contracts for which the
utility seeks approval.

D. Information Required to Be Included with Section 708
Filing. For all requests for approval of reorganizations
pursuant to 35-a MR S. A 8§ 708, the utility seeking approva
must file prefiled testinony including the follow ng information,
as applicabl e:

1) The amount the utility seeks to invest as part of
the reorgani zation in the affiliated interest;

2) If the utility proposes to invest any anount in
the affiliated interest, it shall provide:

a. A statenment of the utility's bond rating or
equi val ent credit rating; and
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b. The utility's cash flow and earni ngs
projections and pro forma bal ance sheets for
a period of no less than two years fromthe
end of the fiscal year in which the filing is
made.

8. STANDARDS OF CONDUCT

A. Limts on Use of Custoner |nformation.

1) Use by Affiliate of CSI or ACl. A utility
affiliate nust purchase any CSI or ACI it w shes to use
fromthe core utility at market val ue.

2) Avai lability of CSI or ACI. If a utility nmakes
CSI or AClI available to a non-core utility subsidiary,
it must make the CSI or ACI available to any ot her
entity requesting it, on the sane terns.

3) Affirmative Perm ssion of Custoner Required. To
use any CSI (as distinguished fromACl), the utility

nmust obtain affirmative, witten perm ssion fromthe

cust oner.

B. Qoligation to Provide Information. |If a utility
provides information to an affiliate related to its status as a
public utility, it nust provide such information upon request to
nonaffiliated conpanies.

C. Preferences Forbidden. The utility may not act in
preference to its affiliate or affiliates in providing access to
utility facilities or services or in influencing utility
custoners to use the services of its affiliates. A utility that
provides the nanme of its affiliate to a custonmer interested in
the services of its affiliate nmust al so provide the nanmes of
non-affiliated entities providing such services.

D. Addi tional Standards of Conduct. This rule does not
[imt the Comm ssion frominposing additional standards of
conduct on a utility's activities related to its affiliated
interests to the extent necessary to protect the public interest.




Chapter 820 - 12 - Docket No. 97-886

9. WAITVER

The Comm ssion may, upon its own notion, or, upon the
request of any utility subject to the provisions of this Chapter,
wai ve any of the requirenents of this Chapter that are not
requi red by statute upon a finding of good cause and that the
wai ver woul d not be inconsistent with the purposes of this
Chapter or sections 707, 708, 713, 714 and 715 of Title 35-A. A
wai ver may be granted by the Comm ssion, the Director of
Techni cal Analysis, or the Hearing Exam ner assigned to a
proceeding related to this rule.

BASIS STATEMENT: The factual and policy basis for this rule
is set forth in the Conm ssion's Statenent of Factual and
Policy Basis and Order Provisionally Adopting Rule,

Comm ssi on Docket No. 97-886, issued on February 18, 1998,
and the Order Finally Adopting Rule and Statenent of Factual
and Policy Basis, Comm ssion Docket No. 97-886, issued on
July 7, 1998. Copies of these Orders have been filed with
this rule at the Ofice of the Secretary of State. Copies
may al so be obtained fromthe Adm nistrative D rector
Public Utilities Comm ssion, 242 State Street, 18 State
House Station, Augusta, Maine 04333-0018.

AUTHORITY: 35-A MR S. A 8§ 503, 707, 708, 713, 714 and 715.

EFFECTIVE DATE: This rule was approved as to form and
legality by the Attorney CGeneral on July 13, 1998.

It was filed with the Secretary of State on July 5, 1998 and
will be effective on August 14, 1998.



